28 July 2017

European investment policy:
A common approach to investment control
In February 2017, Germany, Italy and France approached the European Commission
with a joint letter and a key issues paper ("Proposals for ensuring an improved level
playing field in trade and investment"). In the letter, we asked the Commission to
promptly address the issue of state-led, strategic direct investment by non-EU
investors in European key enabling technology companies, as well as issues around
the reciprocity of investment conditions. The following proposals are intended to
further reflect on the aspects which have been outlined for the first time in the key
issues paper, to provide the basis for an in-depth analysis by the European
Commission and to assist the Commission in developing concrete rules.
The freedom of investment for private-sector actors as well as openness to foreign
investment must be preserved in the European Union. However, when third
countries maintain obstacles to direct investment by European companies or only
allow such investment under certain discriminatory conditions whilst, at the same
time, European companies are being acquired as part of other countries’ strategic
industrial policies, there is no level playing field. The playing field is even less level, if
such investment is directly or indirectly subsidised by state bodies.
The instruments currently available at the level of EU Member States, based on
national security and public order, may not be sufficient to guarantee protection
from those kinds of investment operations. To complement existing instruments, we
encourage the Commission to look into solutions that respect reciprocity and ensure
fair competitive conditions between EU and foreign investors based on market rules.
We rely on the European Commission’s expertise as far as the analysis of the
investment and foreign investment conditions is concerned. The final decision should
be left to Member States.
We therefore ask the European Commission to examine the following proposals and
take them into account in developing appropriate instruments in order to be able to
adequately respond to the challenges presented by unbureaucratic European
approaches and to work towards a fair market-based competitive environment.
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(A) Policy environment
• Relationship between the EU and Member States’ national legislation: The

•

•

•

•

focus of the examination is not on making amendments to national legislation
governing an investment review designed to prevent danger to public order
and security or to safeguard essential security interests1. The competences of
the Member States regarding such investment reviews shall remain unaffected
and the current national screening schemes valid.
Scope of application: New legislation should only cover cases where a non-EU
investor directly or indirectly acquires, for the first time, sufficient voting rights
in an EU-resident company (target company) in order to exercise a significant
influence in the company or if such an investor increases an existing stake
above this threshold.
Intra-Community acquisition: The investment review should also extend to
acquisitions where an EU-resident direct investor is controlled by non-EU
parties, provided that the investment is considered to be abusive and is made
with the aim of circumventing the due diligence acquisition review. Signs of
abusive investment arrangements are, in particular, if the EU resident investor
does not pursue any significant independent business activity beyond the
acquisition, does not have his own permanent presence within the European
Union (offices, personnel or equipment), or has set up his company only
recently.
Consultation requirements: The Member State should consult the European
Commission on the intervention requirements, related to the market
compatibility of the operation, that are relevant in a specific case prior to any
intervention in an acquisition. Such a provision should cover in particular
acquisitions with a European-wide relevance that crosses the national
dimension and involves value chains, sectors, productions and know-how of
the Union (for instance network industries). This particularly applies to the
analysis of the investment conditions in the investor’s country of origin or of
the state influence on concrete investment decisions. Moreover, it is necessary
to examine the extent to which other Member States need to be involved if
the target company has branch offices in these Member States.
Any intervention should ultimately occur at the discretion of the Member
State. There should not be an obligation to intervene in an acquisition.

1
Where acquisitions affect various Member States, it should be examined also for this area
whether reciprocal information mechanisms should be developed with regard to the current state of
work of Member State review procedures.
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(B) Monitoring by the Commission
• The Commission should be formally given a role of analysis and monitoring of

foreign acquisitions operations referring to EU companies and other foreign
investments operations in Europe, except for the defence sector. Such
monitoring should be based on information and data received from Member
states about operations that occurred on their territory. Member states should
report every 6 months to the Commission on such operations. On the basis of
data transmitted by Member states, the Commission should elaborate a biannual report on the state of foreign investment in Europe covering all sectors.
This report should also include a state of play of State aid practices and
subsidies put in place by the main States from which foreign investors in EU
originate.

(C) Reciprocity of investment conditions
• The Member State in which the target company is established should be able

to examine an acquisition and, where necessary, make it subject to conditions
or prohibit it, if the investment conditions for European investors in the
investor’s country of origin discriminate against European investors (1) by
differing substantially from the conditions which apply to non-EU resident
investors in the European Union and at the same time (2) also by differing
from the conditions which apply to domestic investors in the investor’s
country of origin.

(D) State-led, strategic direct investment
• The Member State in which the target company is based should have the right

to examine acquisitions of stakes that are not compatible with market rules
and, where appropriate, make them subject to conditions or prohibit them, if
the target companies concerned operate in certain strategic sectors – that still
need to be more clearly defined – and develop or provide key enabling
technologies.2 Upon request by the Member state, the Commission would
assess the market compatibility of the operation (degree of state influence,
involvement of state subsidies). This opinion would remain consultative.

2
Technologies which include technical knowledge that represents a significant advance over
the status quo and has a major potential for innovation.
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• Concerning the issue of market compatibility, due consideration should be

given to the extent to which the investment decision of the non-EU investor
has directly or indirectly been influenced by government regulations and to
the extent to which the investment is directly or indirectly subsidised by
government agencies.
• Concerning the issue of state influence, due consideration should be given to
the extent to which the acquisition is part of a state-led industrial policy
strategy geared towards making targeted direct investments in foreign
companies in certain economic sectors in a bid to pursue overriding national
interests.
• Concerning the issue of government subsidies, due consideration should be
given to the extent to which the actual acquisition is funded or co-financed by
government-controlled or government-influenced agencies, and the extent to
which the investor’s bid for the target company clearly exceeds the market
price.

(E) Conformity and consistency with international obligations
• The examination should take account of the international obligations of the EU
and its Member States, in particular WTO law.
• As far as ongoing negotiations on international treaties between the EU and
third countries are concerned, it should also be ensured that these treaties do
not preclude the elaboration of potential new instruments or that they
regulate these aspects in a comprehensive and exhaustive manner.

